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NewSouth is a facilities-based CLEC that is providing the benefits of competition to 
consumers through carrier contracts entered into and tariffs filed pursuant to 
Commission Orders New South could be materially affected by decisions that the 
Commission could make in the context of a Qwest Petition for Clarification and/or 
Reconsideration filed with respect to the Seventh Reporf and Order in CC Docket 
No. 96-262 and a US LEC Petition for Declaratory Ruling Regarding LEC Access 

that would call into question current contracts and tariffs based on standard industry 
interpretations of existing Commission Orders. 

Jii the past, a number of CLECs have entered into contracts with CMRS carriers to 
1 jointly provision access services to end users, provide transport services and other 

access services i n  accordance with Commission rules and policies. Many of these 
contracts were entered into prior to the Seventh Report and Order and all were 
entercd into before the more recent Sprrnl PCSDeclaratory Ruling, 17 FCC Rcd 
131 92 (2002) IXCs have been fully aware of these arrangements in the context of 
access arrangemeiits both before and after the Seventh Report and Order, 
These arrangements were entered into in good faith in reliance on the Commlssion 
mles that wcre i n  existence at that time. These rules never indicated that there was 
any prohibition against such practices Even after the Seventh Report and Order 
was adopted, no one i n  the industry took the position that the Order's benchmark 

i Charges for CMRS Traffic. NewSouth urged the Commission not to take action 
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contexts, so there was every reason to believe that Joint provision was also 
pcnnitted for CLECs charging benchmark rates Some parties have argued that 
paragraph 55 of that Order prohibits these practices. However, that paragraph 

~ doesn’t address jointly provided access and never indic.ates that the arrangements in 
1 question are not switched access services that are ineligible to charge the ’ Commission’s prescribed benchmark rate. Furthermore, paragraph 58 of that Order 
1 also docs not proscribe jointly provided access. Rather, that paragraph only 

addresses in what geographic markets a CLEC may use the ramp down benchmark 
I rate, and which markets the CLEC must immediately charge the corresponding 

ILEC rates The paragraph permits the C,LEC to charge the ramp down rate in the 
1 markets where the ILEC was then serving end users, but does not say that the end 

user must directly be served by the CLEC. In addition, new services in the existing 
markets were also eligible for the ramp down rates. This is the way the entire 
industry interpreted this paragraph, showing that this language was never intended 

I 

~ 

I 
~ to establish a test that jointly provided access with a CMRS carrier was not 1 permitted. There IS no other language in the order that excluded this type of 
, arrangement from the benchmark rules. 

~ NcwSouth is not advocating here what the Commission’s policy or rules should be 
for the future with respect to the type of access arrangement under consideration. 
Howcvcr, retroactive prohibition of this type of arrangement would seriously 
disrupt industry arrangements, and lead to years of litigation or possibly disruptive 
self-help actions by IXCs. In situations such as these where a rule permitted the 
aclivities in question and would materially harm the parties against whom the rule 
change would be enforced militate strongly against retroactive application 

The law does not permit the Commission to retroactively apply the new policy 
prohibiting these arrangements for three reasons. First, retroactively applying the 
new policy would impose financial penalties on carriers when a rule did not clearly 
prohibit its actions in violation of Trinity Broadcasllng. Second, the practice at 
issue here was governed by a tariff filed at the Commission that is presumed lawful. 
The FCC cannot retroactively modify a valid tanff retroactively under the tiled rate 
doctrine and the principles of Section 205. Third, the Commission IS prohibited 
under a traditional analysis from retroactively changing a rule, because the nile did 
not clearly prohibit charging the benchmark with jointly provisioned access, and 

, retroac~ively applyng the rule would have matenally harmful impact onCLECs. 

1 If you have any questions regarding this request, please call the undersigned 

I -.- 
Gregory J. 
Counsel for NewSouth Communications, Inc. 
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